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EMERGENCY MANAGEMENT AMENDMENT (COVID-19 RESPONSE) BILL 2020 
Statement 

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [5.57 pm]: Earlier today in 
question time, I tabled two responses to questions asked yesterday by Hon Michael Mischin and Hon Tjorn Sibma 
when we debated the Emergency Management Amendment (COVID-19 Response) Bill 2020. I have since been 
advised that that was the wrong time to do it. I seek leave to have those answers incorporated into Hansard. 
Leave granted. 
The following material was incorporated — 
Answers to Hon Michael Mischin’s questions — 
(a) The amendment to introduce section 86(3) will provide a statutory defence which an accused must establish on the balance of 

probabilities. That position is to be contrasted with relevant provisions of Chapter V of the Criminal Code which, although commonly 
described as “defences”, are not described as such in the Code. They are exculpatory provisions which must be disproved by the 
prosecution if there is evidence in a trial upon which any of these provisions can be properly based. 

(b) The circumstances which may amount to a reasonable excuse may overlap with circumstances which may give rise to the applicability 
of exculpatory provisions in Chapter V. That will depend on the facts of the case. For example, if a person had to contravene the 
strict border restrictions that have now been implemented to transport a critically injured person to a nearby hospital in circumstances 
of emergency, that may be considered both an “emergency” for the purposes of section 25 of the Code, and a reasonable excuse 
within the scope of the current amendment. 

(c) Section 86(2), which has always existed in the Act, provides that a person does not commit an offence against any other written law 
by reason of complying with a direction referred to in section 86(1). The provision reflects the critical importance of persons who 
are the subject of such directions complying with them. It may not be strictly correct to describe the provision as an “indemnity” 
against any breach of a written law required by compliance with a direction. The provision provides a limited exception from 
obligations to comply with the operation of other written laws. If a person was accused of committing an offence against another 
written law the person could avoid criminal liability by proving, on the balance of probabilities, that the exception provided by 
section 86(2) applied. In other words, that their conduct said to constitute an offence was committed “by reason of’ compliance with 
a direction referred to in section 86(1). The provisions of Chapter V of the Code will continue to operate, in addition to section 86(2), 
as they have always done before the current amendment. 

 

Answers to Hon Tjorn Sibma’s questions — 
 

RESPONSE 
The WA Police Force advises 

• Any directions issued by an authorised officer will be reported through the chain of command consistent with current operational procedures. 
• The use of these new powers by police will be informed by a guideline. Police have developed guidelines around the $1 000 

infringements to prevent perverse outcomes, particularly on vulnerable people. 
• These guidelines are particularly important for the social distancing direction, where a simple warning should be sufficient for most 

people and a move-on notice would be an effective alternative. 
• The process includes consideration of these steps: 

1. Education and guidance 
2. A verbal warning 
3. A move-on notice (these are already a tool at the police officer’s disposal) 
4. The infringement. 

• If appropriate, police may also consider charging the individual, depending on the nature of the breach or compliance for 
a continuing offence. 

• All infringements will be vetted by a Superintendent/Senior Officer prior to being issued electronically. 
 

 


	EMERGENCY MANAGEMENT AMENDMENT (COVID-19 RESPONSE) BILL 2020
	Statement


